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KAMALA D. HARRIS
Attorney General of California
FRANK H. PACOE
Supervising Deputy Attorney General
JUDITH J. LOACH
Deputy Attorney General |
State Bar No. 162030
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004.
Telephone: (415) 703-5604
Facsimile: (415) 703-5480
E-mail: Judith.Loach@doj.ca.gov
Attorneys for Complainant

BEFORE THE
‘BOARD OF REGISTERED NURSING
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: ~ Case No. 9’0 / 9 - é
VIRGINIA DUARTE |
2400 Skyline Drive, Apt. I-2
Pacifica, California 94044 - | ACCUSATION
Registered Nurse License No. 365992

Respondent.

Complainant alleges:
PARTIES

1.. Louise R. Bailey, M.Ed., RN (“Complainant”) brings this Accusation sol‘ely inher
official capacity as the Executive Officer of the Board of Registered Nursing, Department of
Consumer Affairs. |

2. Onorabout August 31, 1983, the Board of Registered Nursing issued Registered
Nurse License Number 365992 to Virginia Duarte (“Respondent”). The Registered Nurse
License was in full force and effect at all times relevant to the charges brought herein and will
expire on January 31, 2013, unless renewed.
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JURISDICTION

3. This Accusation is brought before the Board of Registered Nursing (Board),
Department of Consumer Affairs, under the authori‘ey of the following laws. All seetion
references are to the Business and Professions Code unless otherwise indicated.

4. Section 2750 of the Business and Professions Code ("Code") provides, in pertinent
part, that the Board may discipline any licensee, including a licensee holding a temporary or an
inactive license, for any reason provided in Article 3 (commencing with section 2750) of the
Nursing Practice Act.

5. Section 2764 of the Code provides, in pertinent part, that the expiration of a license |
shall not deprive the Board of jurisdiction to proceed with a diéciplinary proceeding against the
licensee or to render a decision imposing discipline on the license.

STATUTORY AND REGULATORY PROVISIONS

6.  Section 2761 of the Code states:

"The board niay take disciplinary action against a certified or licensed nurse or deny an
application for a certificate or license for any of the following:

"(a) Unprofessional conduct, which includes, but is not limited to, the following:

"(1) Incompetence, or gross negligence in carrying out usual certified or licensed nursing

functions.

7.  California Code of Regulations, title 16, section 1442, states:

"As used in Section 2761 of the code, 'gross negligence' includes an extreme departure from
the stendard of care which, under similar circumstances, would have ordinarily been exercised by
a competent registered nurse. Such an extreme departure means the repeated failure to provide

nursing care as required or failure to provide care or to exercise ordinary precaution in a single

situation which the nurse knew, or should have known, could have jeopardized the client's health |

or life."
/!
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8. California Code of Regulations, title 16, section 1443, states:

"As used in Section 2761 of the code, 'incompetence' means the lack of possession of or the
failure to exercise that degfee of learning, skill, care and experience ordinarily posseésed and
exercised by a competent registered nurse as described in Section 1443.5."

9.  California Code of Regulations, title 16, section 1443.5 states:

"A registered nurse shall be considered to be competent when he/she consistently
demonstrates the ability to transfer scientific knowledge from social, biological and physical
sciences in applying the nursing process, as follows:

"(1) Formulates a nursing diagnosis through observation of the client's physical condition
and behavior, and through interpretation of information obtained from the client and others,
including the health team. |

"(2) Formulates a care plan, in collaboration with the client, which ensures that direct and
indirect nursing care services provide for the client's safety, comfort, hygiene, and protéction, and
for disease prevention and restorative measures. |

"(3) Performs skills essential to the kind of nursing action to be taken, explains the health
treatment to the client and family and teaches the client and family how to care for the client's

health needs.

"(5) Evaluates the effectiveness of the care plan through observation of the client's
physical condition and behavior, sigﬁs and symptoms of illness, and reactions to treatment and
through communicatioﬁ with the client and health team members, and modifies the plan as
needed.

"(6) Acts as the client's advocate, as circumstances require, by initiating action to improve
health care or to change decisions or activities which are against the interests or wishes of the
client, and by giving the client the opportunity to make informed decisions about health care
before it is provided."
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10. California Code of Regulations, title 16, section 1444, stateé:

“A conviction or act shall be considered to be substantially related to the qualifications,
functions or duties of a registered nurse if to a substantial degree it evidences the present or
potential unfitness of a registered nurse to practice in a manner consistent with the public health,

safety, or welfare. Such convictibns or acts shall include but not be limited to the following:
“(c) Theft, dishonesty, fraud, or deceit.”

COST RECOVERY

11. Sectidn 125.3 of the Code provides, in pertirient part, that the Board may request the
administrative law judge to direct a licentiate found to have committed a violation or violations of
the licensing act to pay a sum not to exceed the reasonable costs of the investigation and
enforcement of the case.

FIRST CAUSE FOR DISCIPLINE

(Gross Negligence/Incompetence - Failure to Follow Plan of Care - Patient 1)
12. © Respondent is subject to discipline under Business and Professions Code section

2761(a)(1), for gross negligence and/or incompetence, as defined in Title 16, California Code of

Regulations sections 1442, 1443 and 1443.5, in that on or about November 28, 2008, while

employed' as a registered nurse with Crossroads Home Care and Hospice (“Crossroads™) in San
Francisco, California, she failed to follow the plan of care regarding providing home visits to
Patient 1. The circumstances in support of this allegation are as follows: |

a.  On or about November 28, 2008, Respondent was assigned to provide hospice care to
Patient 1 who had been diagnosed with terminal lung cancer. The plan of care was that Patient 1
was to receive home visits from Respondent two—to—three times a week.

b.  After being assigned to Patient 1 on or about November 28, 2008, Respondent’s first
home visit was two weeks later on December 12, 2008.
1
1
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SECOND CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Failure to Follow Policy - Patient 1)

13. Respondent is subject to discipline under Business and Professions Code section
2761(a), for unprofessional conduct in that on or about November 28, 2008, while employed as a-
registered nurse with Crossroads, she failed to follow the facility’s policy regarding advising
Patient 1 and/or her caregivers’ as to how to contact Crossroads after hours if they had any
quéstions or concerns. The circumstances in support of this allegation are as follows:

a.  On orabout Novembér 28,2008, Respondent was assigned to provide hospice care to
Patient 1 who had been diagnosed with terminal lung cancer. Crossroads policy provided that
patients and/or their caregivers were to call the facility after hours, not the assigned registered
nﬁrse for any questions or concerns.

b.  Respondent advised Patient 1°s caregiver to contact her by cell phone for any
questions or concerns. |

THIRD CAUSE FOR DISCIPLINE

(Gross Negligence/Incompetence - Failure to Follow Plan of Care - Patient 2)

14. Respondent is subject to discipline under Business énd Professions Code section\
2761(a)(1), for gross negligence and/or incompetence, as defined in Title 16, California Code of
Regulations sections 1442, 1443 and 1443.5, in that on or about November 30, 2008, while
employed as a registered nurse with Crossroads, she failed to provide home visits to Patient 2 as
set forth in the plan of care. The circumstances in support of this allegation are as follows:

a.  Onor about November 30, 2008, Respondent was assigned to provide care for Patient
2 who had terminal cancer. Respondent made an initial home visit on or about December 3,
2008. After this visit, Respondent failed to provide further visits to Patient 2 during December

2008. | |
FOURTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Falsified Documentation - Patient 2)
15. Respondent is subject to discipline under Business and Professions Code section

2761(a), for unprofessional conduct as defined in Title 16, California Code of Regulations section

5
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1444 (c), in that while érnployed-as a registered nurse with Crossroads she falsified nursing
documentation regarding the health status and care rendered to Patient 2. The circumstances in
support of this allegation are as follows:

a.  Onorabout November 30, 2008, Respondent was assigned to provide care for Patient

-2. Respondent made her initial visit on or about December 5, 2008. After this visit, Respondent

failed to provide required home visits to Patient 2 during the month of December 2008.

b.  Respondent submitted to Crossroads completed skilled nursing visit forms on behalf
yof the health status and care rendered to Patient 2°s for visits allegedly made on December 13 and
December 17, 2008. However, Respondent’s only visit to Patient 2 was on December 5, 2008.

FIFTH CAUSE FOR DISCIPLINE

(Gross Negligence/Incompetence - Failure to Follow Plan of Care - Patient 3)
16. Respondent is subject to discipline under Business and Professions Code section

2761(a)(1), for gross negligence and/or incompetence, as defined in Title 16, California Code of

'Regulations sections 1442, 1443 and 1443.5, in that on or about February 22, 2009, while

employed as a registered nurse with Cfossroads, she failed to follow the plan of care regarding
providing home visits to Patient 3. The circﬁmst_ances in support of this allegation are as follows:

a.  On or about February 22, 2009, Respondent was assigned to provide care for Patient
3 who had been diagnosed with metastatic cancer. The plan of care was that Patient 3 was to
receive home visits from Respondent two times per week. ‘

b.  Respondent’s last home visit to Patient 3 was on March 3, 2009. Approximately two
weeks later, on or about March 17, 2009, Patient 3 expired. Respondent failed to visit Patient 3
two times per week as set forth in the plan of care.

SIXTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Failure to Follow Policy - Patient 3 )
17. Respondent is subject to discipline under Business and Professions Code section
2761(a), for unprofessional conduct in that on or about February 22, 2009, while employed as a

registered nurse with Crossroads, she failed to follow the facility’s policy regarding advising
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Patient 3 and/or his caregivers’ as to how to contact Crossroads after hours if they had any
questions or concerns. The circumstances in support of this allegation are as follows:

a.  Onorabout February 22, 2009, Respondent was éssigned to provide hospice care t6
Patient 3, who had been diagnosed with metastatic cancer. Crossroads policy provided that |
patients and/or their caregivers were to call the facility after hours, not the assigned registered
nurse for any questions or concerns.

b.  Respondent advised Patient 3°s family to contact her by cell phone for any questions
or concerns.

SEVENTH CAUSE FOR DISCIPLINE

(Unprofessional Conduct - Falsified Documentation - Patient 3)

18. Respondent is subject to discipline under Business and( Professions Code section
2761(a), for unprofessional conduct as defined in Title 16, California Code of Regulations section
1444 (c), in that while employed as a registered nurse with Crossroads she falsified nursing
documentation regarding the heéith status and care rendered to Patient 3. The circumstances in
support of this allegation are as follows:

~a. Onorabout February 22, 2009, Respondent was assigned to provide care for Patient -
3, who had been diagnosed with metastatic cancer. The plan of care was that Patient 3 was to
receive home visits from Respondent at a frequency of two times per week.

b.  Respondent’s last home visit to Patient 3 was on March 3,2009. However, on
March 6, March 9 and March 16, 2009, Respondent submitted to Crossroads completed skilled .
nursing visit forms on the health status and care rendered to Patient 3.

c. -Respondent submitted Hospice Interdisciplinary Team (“IDT”’) Meeting Notes
regarding Patient 3’s health status dated March 9, March 12, 2009, when her last visit to Patient 3
had been dn March 3, 2009.

d.  Respondent submitted Hospice IDT Méeting Notes regarding Patient 3’s health status

dated March 19, 2009, when Patient 3 had expired on March 17, 2009.

EIGHTH CAUSE FOR DISCIPLINE

(Gross Negligence/Incompetence - Failure to Follow Plan of Care - Patient 4)
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19.  Respondent is subject to discipline under Business and Professions Code section
2761(a)(1), for gross negligence and/or incompetence, as defined .in Title 16, California Code of
Regulations sections 1442, 1443 and 1443.5, in that on or about February 26, 2009, while
employéd as a registered nurse with Crossroads, she failed to follow the plan of care regarding
providing home visits to Patient 4. The circumstances in support of this allegation are as follows:

a.  Onorabout February 26, 2009, Respondent was assigned to provide care for Patient
4. On or about March 7, 2009, Patient 4’s family and/or caregivers called Crossroads to complain
that Respondent had not made any Home visits since February 26, 2009. Respondent admitted the
allegations.

PRAYER

WHEREFORE, Complainant requests that a hearing be held on the matters herein alleged,
and that following the hearing, the Board of Registered Nursing issue a decision:

1. Revoking or suspending Registered Nurse License Number 365992, issued to
Virginia Duarte. | |

2. Ordering Virginia Duarte to pay the Board of Registered Nursing the reasonable costs
of the investigation and enforcement of this case, pursuant to Business and Professions Code |
section 125.3.

Taking such other and further action as deemed necessary and proper.

LOUISE R. BAILEY, M.ED., RN
Executive Officer

Board of Registered Nursing
Department of Consumer Affairs
State of California

Complainant

DATED: Oﬁ/éﬁ//l—, c%/ 20/ %g@% <t 2,

SF2011201494
20480509.doc
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